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What is “Elder Law?”

Elder Law attorneys specialize in the legal concerns of senior citizens and younger individuals
who are planning for the future. We focus our practice on: (1) estate planning, including Trusts,
Wills, Powers of Attorney, and Deeds; (2) Medicaid planning for long term care; (3) probate and
trust administration.

The world gets more complicated every day and many of us feel overwhelmed because there is
too much information out there.  My goal is to make estate planning and probate avoidance
simple for you. 

Let’s Start with Estate Planning

Unlike other areas of the law, estate planning almost always saves your family money down the
road. 



Estate Planning usually boils down to the following:

• Financial Durable Power of Attorney
• Health Care Durable Power of Attorney
• Last Will & Testament
• Revocable Living Trust
• Lady Bird Deed
• Special Needs Trust for Disabled Family Member

You don’t need to have all of these.  You should have some of these.

Financial Durable Power of Attorney

• A Financial Power of Attorney gives an individual the right to make your financial
decisions for you.  

• It can be effective immediately (as soon as you sign it) or effective upon incapacity.
• Having a financial POA will usually avoid the need for a court-appointed

“conservator”.
• These should be updated (with a whole new one, not an addendum) every five years,

because companies (particularly insurance companies) can give your POA trouble
when the document is older than five years.

• If your family ever needs Medicaid to help pay for your nursing home care, they will
need you to have one of these, that you signed before you became mentally
incapacitated.

• Everyone should have a financial power of attorney.

Healthcare Power of Attorney 

• A Healthcare Power of Attorney (AKA Designation of Patient Advocate, Advance
Directive) gives an individual the right to make your healthcare decisions for you
when you are no longer able to make your own healthcare decisions.

• This will generally avoid the need for your family to pursue becoming your court-
appointed guardian. 

• You can hire an attorney for this or use the Advance Medical Directive (which
replaced the Five Wishes) form at the hospital (free).  - This is what Stephanie will be
covering.

• Everyone should have a healthcare power of attorney.

What is the worst case scenario if I do not have a Power of Attorney?  Your family would
have to petition the probate court to get a guardianship and/or conservatorship, so that
they could take care of your medical and/or financial situation.  This costs money,
takes time, often includes attorney’s fees, and is stressful for the family.



Note: The federal government (including the Social Security Administration and the VA) do not
acknowledge Powers of Attorney. 

Last Will & Testament

• A Last Will and Testament is a document that directs how you would want your
assets to pass after you die. In it, you name who you would want to serve as your
Personal Representative (used to be called “executor”).

• Having a Will does not avoid probate.  Wills ONLY control probate assets.
• You may or may not need a will.  Contrary to popular belief, it is not always the most

important estate planning document and it definitely is not the only estate planning
document you need.

Revocable Living Trust

• A Revocable Living Trust is also a document that directs how you would want your
assets to pass after you die; however, trust assets avoid probate.

• You may or may not need a trust. (If you don’t, your alternative is adding
beneficiaries, or possibly joint owners, to your assets if you want to avoid probate.)
Trusts are often recommended for people with:

-Second, third, etc... marriages, or
- Real estate in more than one state, or 
-Two or more parcels of real estate, or
-Charitable distributions, or 
-Disinheriting a child or placing restrictions on their right to distributions (often for
addictions or mental health issues), or
-Married couples as Medicaid pre-planning, or
-Planning for a disabled child or grandchild.

• The process of titling your assets into the trust is called “funding” a trust.  Attorneys
usually prepare the deeds to real estate, but clients have to (with the attorney’s
guidance) retitle the other assets themselves.  This is often left incomplete and creates
a probate estate.

• A trust does not become public record, and distribution of trust assets is usually much
quicker than probate.  

• Frequently Asked Question: Trusts have been around for a while.  What new
laws have been made that we should be aware of if we made a trust 10 years ago
and haven't touched it since?  
A new trust code has been put into place, but the new code itself does not make old
trusts obsolete or require updating.  More often relevant is that the federal estate tax
laws have changed to make most “A/B” (AKA bypass trusts or marital/credit shelter
trusts) unnecessary and burdensome.  An attorney can tell if you trusts are these type



of trusts by skimming the trust; most clients have no idea if their trust is this type of
trust.  Most attorneys recommend amending the trust to take out the estate tax
provisions or creating a new joint trust.

In general, I encourage you to reread your trust to make sure you understand it and
that it still says what you want, particularly the successor trustee order and the
distribution upon death provisions.

• Not everyone needs a trust.  For simple situations, quite often you can add
beneficiaries to your assets instead of a trust.

Lady Bird Deed

• A Lady Bird Deed is a deed you sign and record now, that passes real estate to your
heirs automatically upon your death, thus avoiding probate.

• It is used INSTEAD of a trust, because they are less expensive and sometimes
simpler. 

• Children (or whomever you choose to receive the house) have no ownership interest
until you die.

• You can change your mind and revoke it.
• Less expensive than a trust.

Probate  

• “Probate” is the process of distributing your assets after you pass away through the
county probate court.  

• It involves assets that have are in an individual’s name, with no joint owner, no
beneficiary, and not in trust.  (Often real estate and bank accounts)

• The probate process involves filing many forms and following a number of
procedures in a certain order and in a certain amount of time.

• There are fees: a filing fee, a newspaper publication fee, an inventory fee that varies
based on the size of the estate, and, in most cases, attorney fees.

• Probate is time-consuming and public record.  Most people prefer to avoid probate.

In summary, how can you avoid probate? 

• Trusts 
• “Lady-Bird” Deeds
• Joint owners, and
• “Pay on Death” or “Transfer on Death” beneficiaries.  



The difference between Medicare and Medicaid.  
Why do people start talking about Medicaid when someone needs nursing home care?

• Medicare is the federal government’s health insurance program for seniors (65 and
older). Medicare has three parts (A, B, & D) - hospital insurance, medical insurance,
and prescription insurance.  Part C are what are known as “Advantage Plans” and are
an alternative to traditional Medicare.

• Medicare does not have asset or income limitations.

• Medicaid is a state program that helps pay for nursing homes (and some assisted
living facilities and in-home care with the “Medicaid Waiver” program).  It will also
help pay for care through our new PACE program.

• Medicaid is important if you enter the nursing home because nursing homes are so
expensive.   $9,500-10,000/month.

• With nursing home Medicaid, you pay your monthly income and that’s all. With
assisted living, Medicaid may pay part of your bill and you are responsible for the
rest.

• Medicaid has asset and income limitations.

• Elder law attorneys can advise you on what’s allowed and not allowed under the
Medicaid rules. 

• Gifting (“transferring for less than fair market value”) within five years of applying
for Medicaid (nursing home or assisted living) is penalized.  This is called
“Divestment”.

• Medicaid gifting rules are not the same as IRS gifting rules, where you can give
away $15,000/year to individuals.

See a good elder law attorney, at least for a consultation

• If you may need Medicaid to pay for a nursing home someday, make sure the
attorney practices in the Medicaid arena - not just “is familiar” with it.  Good elder
law attorneys are skilled at estate planning and Medicaid.

• Meeting with an attorney will save your family  money (potentially a lot)  in the long
run.  It will make life easier for your family. 



Deborah Rysso has practiced elder law since moving to Traverse City in 2004 and is
a partner at Rysso & Wingfield, PLLC.  In December 2013, Deborah was named as
one of only 20 of Traverse City’s Leading Lawyers in the Traverse City Business
News. In 2011, 2012, 2013, and 2014, Deborah was named a “Rising Star” by
Michigan SuperLawyers.  In 2016 and 2017, Deborah was named one of Michigan’s
“10 Best” Elder Law Attorneys by the American Institute of Legal Counsel.  In 2017
and 2018, Deborah was named a Top Ten Elder Law Attorney by Lawyers of
Distinction.  Deborah is active in the Traverse City community; she wrote a quarterly
column in the Traverse City Record Eagle with legal topics for baby boomers, served
on the board of the Grand Traverse Pavilions Foundation, served as the 2012-2013
president of the Grand Traverse, Leelanau, Antrim Bar Association, served for
several years as president of the local Women Lawyer’s Association, is a member of
the Bay Area Senior Advocates, and has taught as an adjunct professor at
Northwestern Michigan College. She is a VA accredited attorney and has also
completed the ICLE Probate and Estate Planning Certificate Program. Her law
degree is from Thomas M. Cooley Law School and her undergraduate degree is from
the University of Michigan.


